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1. By this action, the Commission refines and clarifies the
rules and policies adopted to make spectrum available for
emerging telecommunications technologies. At previous stages of
this proceeding, we took the following actions: 1) allocated
spectrum for emerging technologies at 2 GHz that could be used by
new services, $uch as the personal conununications services
(PCS);l 2) reallocated five fixed microwave bands and ad§.···'·.ed
associated rules to accommodate existing 2 GHz fixed mic < .ve
users;2 and 3) adopted provisions intended to provide reas' Ie
access to 2 GHz spectrum by new services. 3 In this Memorandum
Opinion and Order, we respond to twelve petitions for
reconsideratIon or clarification that address a variety of issues
related to these actions. These modifications and clarifications
conclude our actions to allocate spectrum that can be used for
emerging technQlogies. Such new technologies are expected to
contribute to the development of the national information
infrastructure and to serve the need for ubiquitous wireless
access to voice and data conununications. These developments will

1 First Report and Order and Third Notice of Proposed Rule
Making, ET Docket No. 92-9, 7 FCC Rcd 6886 (1992).

2 Second Report and Order, ET Docket No. 92-9, 8 FCC Red
6495 (1993).

3 Third Report and Order and Memorandum Qpinion and Order,
ET Docket No. 92-9, 8 FCC Rcd 6589 (1993).
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provide new services to the public, create new job~;and foster
effective competition in the global market.

2. In this proceeding the Commission allocated 220 MHz in
the 1850-1990, 2110-2150, and 2160-2200 MHz bands (2 GHz bands)
for emerging technologies and adopted a regulatory framework that
will allow this spectrum to be shared by new services and the
existing fixed microwave services that currently use these
frequencies. In those instances where both of these services
cannot share this spectrum, existing 2 GHz facilities can be
relocated to other spectrum. The regulatory framework is
intended to provide licensees of services using emerging
technologies with access to 2 GHz frequencies in a reasonable
timeframe and, at the same time, prevent disruption to existing 2
GHz operations and minimize the economic impact on the existing
licensees.

3. In the First Report and Order and Third·Notice of
Proposed Rule Making: (First R&O) , the Commission adopted the
emerging technology allocation. It also set forth a regulatory
framework that encourages incumbent 2 GHz licensees to negotiate
voluntary relocation agreements with an emerging technology
service licensee or unlicensed device manufacturer when
frequencies used by an existing 2 GHz facility are needed to
implement the emerging technology. Should voluntary relocation
negotiations fail, the emerging technology service provider or
unlicensed device manufacturer or representative could request
involuntary relocation of the existing facility. In such a case,
the emerging technology service provider must:

1} guarantee payment of all costs of relocating to a
comparable facility, including all engineering,
equipment, and site costs and FCC fees, as well as any
reasonable additional costs;

2} complete all activities necessary for placing the new
facilities into operation, including engineering and
frequency coordination; and

3) -build and test the new microwave (or alternative) system.

4. In the Second Report and Order (Second Ria), the
Commission reallocated five bands: 3.7-4.2 GHz (4 GHz); 5.925
6.425 GHz (lower 6 GHz); 6.525-6.875 GHz (upper -6 GHz); 10.565
10.615/10.630-10.680 GHz (10 GHz); and 10.7-11.7 GHz (11 GHz) to
the private operational and common carrier fixed microwave
services on a co-primary basis and prescribed channelization
plans and technical rules to govern their use.' The existing 20

4 Note 2, supra.
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MHz channel plan was maintained at 4 GHz and a 1.25 MHz-based
plan was adopted at 6, 10, and 11 GHz. The Commission found that
these channeling plans would be equitable to all manufacturers,
would efficiently satisfy the spectrum requirements of low
capacity 2 GHz licepsees by p.~ittingJ.ower,,:,cQst.equip~ntto be
used, and would reduce the potential for interference to
satellite operations at 4 GHz. The Second R&D also adopted Part
21 coordination procedures and Part 94 interference standards in
all bands.

5. In the Third Repgrt and Order (Third R&D), the
Commission completed the details of a transition plan to enable
new service providers to share with or relocate incumbent
facilities to other spectrum. s It provided separate relocation
policies for frequencies to be used by licensed emerging
technology services and for those to be used for unlicensed
devices. For licensed services, a fixed two-year period
commencing with the Commission's acceptance of applications for
emerging technologies was adopted. During this period
negotiation over the terms of relocation is encouraged but not
required. After this fixed period expires, an emerging
technology licensee may initiate a one-year period for mandatory
negotiations with the fixed microwave licensee. For unlicensed
devices, a single one-year mandatory negotiation period was
adopted that will commence with the initiation of negotiations by
manufacturers of unlicensed devices or their representatives.
For both licensed services and unlicensed devices, after
expiration of the mandatory negotiation period, involuntary
relocation of the fixed microwave facilities may be sought if
agreement is not reached by the parties. In all instances of
involuntary relocation, the emerging technology provider will be
required to pay all costs associated with the relocation.

6. In the Third R&D we also clarified the types of 2 GHz
public safety facilities that are exempt from mandatory
relocation. Finally, we authorized the grant of tax certificates
to incumbent fixed microwave licensees for any sale or exchange
of property in connection with voluntary agreements for
relocation concluded during the fixed two-year voluntary
negotiation period.

7. In this Memorandum Opinion and Order, we address three
petitions for reconsideration and clarification of the
Commission's Second R&06 and nine petitions for reconsideration

S Note 3, supra.

6 Pet~tion for Clarification or Partial Reconiideration
filed by Comsearch on October 22, 1993; Petition for Partial
Reconsideration filed by Digital Microwave Corporation (DMC) on
September 13, 1993; and Petition for Partial Reconiideration
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and clarification of the Commission's Third R&0.7 With regard to
the Second R&D, the petitioners address the following issues:

• the deadline of July 15, 1994, by which manufacture must
cease manufacture or importation of microwave equipment that
does not meet the new digital efficiency standards in bands
above 3 GHz;

• use of alternate channels or frequency pairings;
• 4 GHz band channeling plan;
• use of the 6425-6525 MHz (6.4 GHz) Local Television

Transmission Service (LTTS) band for general common carrier
operations;

• technical issues that include maximum power limits, antennas
standards; and automatic transmit power control (ATPC); and

• use of the 1710-1850 MHz government band for relocation of
non-government fixed microwave facilities. 8

8. The petitioners request that the Commission clarify or
reconsider the following issues of the Third R&O:

• redefining the public safety fixed microwave' facilities
eligible for exemption from mandatory relocation;

filed by Western Tele-Communications, Inc. (WTCI) on October 21,
1993.

7 Petition for Reconsideration filed by Apple Computer
(Apple) on September 13, 1993; Petition for Reconsideration and
Partial Clarification filed by Association of American Railroads
(AAR) on October 4, 1993; Petition for'Clarification and/ot:
Reconsideration filed by the American Association of State
Highway and Transportation Officials Special Committee (AASHTO)
on Communications on September 17, 1993; Petition for
Reconsideration filed by AMSCSubsidiary Corporation (AMSC) on
October 4, 1993; Petition for Partial Reconsideration filed by
Forestry-Conservation Communications Association (FCCA) on
October 4, 1993; Petition for Clarification or Recpnsideration
filed by Public Safety Communications Council (PSCC) on September
29, 1993; Petition for Partial Reconsiderotion filed by Public
Safety Microwave Committee (PSMC) on October 4, 1993; Peti,tion
for Clari,ficati,on and/or Reconsideratign filed by Unlicensed PCS
Ad Hoc Committee for 2 GHz Microwave Transition and Management
(UTAM) on October 4, 1993; Peti,ti,on for Clarifi,cati,on and/or
Parti,al Reconsiderati,on filed by Utilities Telecommunications
Council (UTC) on October 4, 1993.

8 Reaccommodation of incumbents in the 1710-1850 MHz
government band is addressed by petitions to both the Second R&O
and the Third R&O. This issue will be addressed below in-the
DISCUSSION section under the Third R&O.
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• authorizing tax certificates only during the two-year
voluntary negotiation period for licensed emerging
technology services;

• permitting reaccommodation of incumbents within the 2 GHz
bands;

• specifying that acceptance of applications for emerging
technology services "triggers" the two-year voluntary
negotiation period;

• using the government band adjacent to the 2 GHz band for
relocating fixed microwave licensees; and

• applying the relocation rules to the 1970-1990 and 2160-2180
MHz bands. 9

Finally, on our own motion, we reconsider whether public safety
fixed microwave facilities should continue to be exempt from
mandatory relocation if their spectrum is needed by an emerging
technology provider.

Dl:SCUSSl:OR

Second Report and Order Issues

9. Equipment Manufacturing Deadline. In the Second R&O, to
ensure efficient use, the Commission adopted minimum digital data
rates for each channel bandwidth of the higher fixed microwave
bands made available for relocation of incumbents. The
Commission adopted a 3.5-year transition period ending June 1,
1997, after which all new equipment for these bands must meet the
specified data rates. Further, to minimize the use of equipment
that does not meet the new efficiency standards, the Commission
prohibited the manufacture or importation of such equipment after
July 15, 1994. 10

9 UTAM in its reply comments at 6 requests that the
Commission clarify that when unlicensed PCS interests pay to
relocate a microwave licensee's facilities that operate in both
the unlicensed band and another band, the emerging technology
entities seeking to commence operations on the frequency cleared
by the unlicensed PCS interests are expected to reimburse the
unlicensed PCS interests a proportionate share of the relocation
cost. This request responds to the PCS allocation within the
emerging technology bands. This subject is within the scope of
the PCS proceeding not this emerging technology proceeding. ~
Second Report and Order, GEN Docket No. 90-314, 8 FCC Rcd 7700
(1993).

10 This deadline will not apply to equipment manufactured
for export.
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10. In its petition for reconsideration, Digital Microwave
Corporation (DMC) requests that the Commission eliminate the
deadline of July IS, 1994, for the prohibition of the manufacture
and importation of equipment that does not meet the new
efficiency standards. ll DMC argues that this deadline was not
addressed in this procee~Jng prior to the Seqond R&D and was not
envisioned by the interested parties as part of the 3.5-year
transition period that was agreed to by the manufacturerS after
difficult and lengthy deliberation. DMC claims that such a
deadline will create an economic hardship for DMCbecause it
recently introduced an entirely new product line designed to meet
the requirements of the old rules." It states that considerable
costs were involved with developing and marketing this new
equipment and that it now faces significant job reductions and

"financial losses despite having acted in good faith in designing
equipment that complies with existing FCC rules.

11. Both the Fixed Point-to-Point Communication Section of
the Telecommunications Industry Association (TIA) and Harris
Corporation - Farinon Division (Harris) support DMC's request
that the manufacture and importation deadline of July 15, 1994,
be eliminated. 12 Harris argues that this requirement effectively
reduces the transition period from 3.5-years to ten months. It
states that companies generally strive to keep inventories to a
"zero" level in an effort to reduce costs, and therefore, that
they effectively will have to halt sales of affected equipment on
July 15, 1994. Harris asserts that manufacturers make
substantial investments in R&D and establishment of production
lines for new products in advance of actual sales and that the
3.S-year transition period is essential to recoup these
investments.

12. Alcatel Networks Systems, Inc. (ANS) opposes DMC's
request. 13 It argues that the Commission's timetable is fair,
does not burden manufacturers, and that implementation of the
July 15, 1994 cut-off is necessary to ensure that inefficient
radios do not proliferate as available spectrum decreases. It
claims that the deadline provides manufacturers more than
adequate notice before production must stop. ANS claims that
this deadline corresponds to the standard industry production
cycle. In reply comments, Harris counters ANS's claims that
there is not any typical product life cycle for the microwave

11 DMC petition at 2, note 6. supra.

12 TIA at 1 and Harris at 2.

13 ANS at 3.
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industry and again argues that the July 15, 1994 cut-off date
will harm microwave service users and manufacturers .1.

13. The CODIl\ission adopted 'the .,r".trinpntdata rate
requirements and associated transition periods to promote
efficient use of the bands above 3 GHz. These requirements
ensure that there will be adequate spectrum in those bands to
accommodate the incumbent fixed microwave users required to move
from the 2 GHz bands and that adequate spectrum is available for
fixed microwave growth. "

14. We also were concerned, however, that manufacturers of
equipment and users of these bands not be u.nduly burdened by Our
more efficient data rate requirements for new equipment. Our
intent was to allow manufacturers to recoup some of their
investment in the implementation of recent equipment that
complies with our fo~er rules. The 3.5-year transition plan was
an attempt to balance these conflicting interests. Further, we
believed the one-year deadlin~ for the manufacture and
importation of equipment that does not me~t the new efficiency
standards would permit manufacturers to meet the near-term
equipment needs of users and exhaust inventories prior to the
June 1, 1997 deadline.

15. We now are persuaded by the comments that the July 15,
1994 deadline may unduly burden those manufacturers that recently
have developed products that comply with the old rules,
particularly if the manufacturer maintains a low or "zero"
inventory. While we continue to believe that the 3.5-year
transition period is reasonable, after reviewing the comments we
conclude that the "cut-off" of July 15, 1994, for t~e manufacture
and importation of equipment that does not meet the new standards
should be extended two additional years, to July 15, 1996. We
will continue to require that all equipment applied for,
authorized, and placed in service after June 1, 1997, meet the
efficiency requirements adopted in the Second R&D. We pelieve
that changing the one-year deadline will provide manufacturers
flexibility in discontinuing product lines that do not meet the
new standard but will maintain our goal to transition to more
spectrum-efficient equipment within a reasonable time period.

16. Fregyency Pairing. In the Second R&O, the Commission
reallocated five bands above 3 GHz to the private operational and
common carrier fixed microwave services on a co-primary basis and
adopted specific channelization plans for each. 15 The Commission

14 Harris reply at 3.

15 The frequency bands reallocated are: 3.7-4.2 GHz (4 GHz) i
5.925-6.425 GHz (lower 6 GHZ)i 6.525-6.875 GHz (upper 6 GHz):
10.565-10.615/10.630-10.680 GHz (10 GHZ)i and 10.7-11.7 GHz (11
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also adopted changes in Parts 21 and 94 of its rules that alldwed
variances to thE! channeling plans. u . Specifically, we stated
that "Fixed systems licensed, in operation, or applied for in the
6525-6875 and 10,550-10,680 MHz bands prior to July 15, 1993 are
permitted to use channel plans in effect ·prior to that date,
including adding channels under those plans. "17

17. Comsearch addresses two issues regarding the channeling
plans and variances 'to the plaas. 18 First, it requests that the
Commission administer the frequency pairings as preferred, but
not mandatory. It argues that there are situations,'such as long
haul circuits, that require multiple frequenCies in which other
pairings may be more spectrum efficient than those listed.
Comsearch argues 'that, at the least, language similar to Section
94 . 15 (d) should be added to Part 2L 19 Second ~ Comsearch
requests clarification of the kind of changes to a system that
will be authorized under the old plans, as provided for in
Sections 21.701(1) and 94.6S(q). Specifically, it asks if new
paths which connect to an existing system will·be allowed to use
the old channeling plan USEd by the'ex~stingsystemand how the
Commission will .resolve situations in which interference from the
surrounding environment requires·' use of the old channel plans.

18.. Comsearch's request that the new frequency pairings not
be mandatory was suppOrted by ANS and Pacific Bell and Nevada
Bell (PB/NE). 20 PB/8B argues that the existence of operations
using the old frequency pairings in the same spectrum block will
result in situations in which -the new mandatory pairings cannot
be used.

19 .. We, believe that using the adopted frequency pairings
will facilitate efficient use of the spectrum. However, we
recognize that there will be locations, especially· in congested
areas, where new links cannot be coordinated if the new frequency

GHz) .

16 .~ 47 C. F .R. § § 21. 701 (I ) and 94. 65 (q) .

17 Second Report and Order, supra note 2 at 62.

18 Comsearch petition, supra note 6at 4.

19 The language from Section 94.15 ('d) to which Comsearch
refers is as follows: " ... Operations on other than the listed
frequencies may be authorized where it is shown that the
objectives or requirements of the interference criteria
prescribed in Section 94.63 could not otherwise be met to resolve
the interference problems." ...

20 ANS at 8 and PBlNE at 1.
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pairings·· are used but which could be coordinated if a frequency
pair inconsistent with the new rules could be used. Therefore,
we will consider on a case-by-case basis authorizing frequency
pairings inconsistent with the rules upon a significant showing
that the adopted frequency pairing plan would preclude the
requested link. Additionally, we will include language in
Section 21.701(m) similar to Section 94.15(d) to provide for
these unique situations. We again encourage use of the new
frequency. plan wherever possible because its use generally will
provide for the most efficient use of the spectrum. However, as
already provided in our Rules, systems existing in the subject
bands prior to July 15, 1993, may modify existing links and add
new links under the old frequency pairing plans. 21

20. 4 GHzitnd Channeling flan. In the Second R&O, the
Commission concluded that the existing 20 MHz channeling plan for
the 4 GHz band, 3.7-4.2 GHz, should not be modified. This
decision was made to protect existing satellite operations that
share this band with the point-to-point fixed microwave service.
However, the Commission did authorize private fixed microwave
licensees in addition to common carrier licensees to use the band
under the current channeling plan. Unfortunately, the channeling
plan published in the Appendix of the Second R&Q inadvertently
reflected a 280 MHz separation between transmit and receive
frequencies, and this error understandably has caused some
confusion on the part of the commenters.

21. In their respective petitions, Comsearch and Western
Tele-Communications, Inc. (WTCI) request that the Commission
clarify its intent with regard to the 4 GHz band. 22 They note
the inconsistency between maintaining the 20 MHz channeling plan
and adopting a 280 MHz separation between transmit and receive
channels instead of the 20 MHz separation provided in the old
interleaving channel plan. Comsearch further suggests that our
common carrier rules be modified to include the 4 GHz band so
that existing licensees would be grandfathered and not have to
modify their operations. WTCI states that the channeling plan
would require existing licensees to change their equipment,
resulting in unnecessary cost, further coordination, and
interference difficulties with respect to satellite operations
and it requests that the old channeling plan be reinstated.

22. PB/NB support Comsearch and WCTI. 23 However, ANS
opposes modification of the 4 GHz channelization plan. It argues

21 ~ 47 C.F.R. §§ 21.701(1), 94.65(q).

22 WTCI petition at 7 and Cornsearch petition at 5, note 6
s\.lPra.

23 PB/NB at 2.
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the channeling plan published in the Appendix of the Second RiO
must be retained because it is consistent with new system
requirements and with all other microwave frequency plans. 24

23. In the StcQDgliO, we concluCied that the existing 20
MHz channel plan should not be modified. We made this decision
so that the cU:rrently licensed satellite operations. that share
this band would not be subject to the potential of interference
from fixed microwave operations. However, the rules section of
the S.cood RiO did not correspond with the text of the Second
BiQ. We will, therefore, correct ~he channeling plans to reflect
the original 20 MHz separation between transmit and receive
frequencies. 25

24. With regard to ANS's support of the 280 MHz separation,
we continue to believe that the 20 MHz separation should be
maintained. The. 280 MHz separation would increase the potential
of interference from fixed microwave operations to the currently
licensed satellite operations sharing this band. Further, it is
not clear from ANS's comments why they believe that the 20 MHz
separation is inconsistent with the other channeling plans.
Therefore we are denying ANS's request. .

25. 9425~652S pz Band. The 6425-6525 MHz band currently
is allocated to the fixed service and is used for common carrier
Local Television Transmission Service (LTTS) , which is used to
provide Electronic News Gathering (ENG), television remote pick
up, and non-broadcast video services. In its petition, WTCI
requests that the Commission issue a Further Notice of Proposed
Rule Making to allocate the 6425-6525 MHz band for general common
carrier use. 26 WTCI argues that this band is lightly used and
vacant in many areas and that there is no reason to continue
reserving this 100 MHz of spectrum for LTTS. ANS supports WTCI's
request to allocate additional spectrum for microwave use. 27

PB/NB opposes the request, arguing that the LTTS band provides a
useful service that will be destroyed if the current restrictions

. on the band's use are removed. 28 PB/NB argue that the band is
used extensively and that sharing is not possibre because the
nature of the LTTS service requires that links be estab~ished in
a matter of hours. According to PB/NB, this short notice
requirement does not allow for the extensive prior coordination

24 ANS at 6.

25 47 C.F.R. §§ 21.701(d), § 94.65(g).

26 WTCI petition, supra note 6 at 5.

27 ANS at 5.

28 PB/NB at 3.
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which would be required if other fixed microwave op.erations.were
allowed in the band. Further, PB/NS claim that, if the band is
authorized for general fixed microwave use, it will become
saturated and will preclude L'M'S use.

26. We believe that. theL'M'S provides a useful service and
that sharing this band with fixed microwave operations would
significantly restrict the usefulness of this band for LTTS
operations. Further, we believe that the five bands we have
provided in this proceeding will acconaodate both inc\llllbent fixed
microwave operations that must be relocated from the 2 GHz bands
and future fixed microwave growth. Consequ~mtly, we will not
initiate a Further Moticeof Proposed Rule Making proposing to
reallocate this band for general common carrier and private fixed
microwave use at this time.

27. Dtbex Technical ISfut •. OUr purpose is to .facilitate
the relocation of incumberitixed microwave operations that must
relocate from the 2 GHz fixed microwave bands, not to address the
technical standards governing fixed microwave operations
generally. However, in reallocating the five bands to the
private operational and common Carrier fixed microwave services
on a co-primary basis it was neceSsary to adopt.technical rules
to govern their use. Therefore, where necessary the commission
proposed and adopted standards for -.ximum authorized power,
antenna standards, and automatic transmit power control (ATPC).
The Commission stated in the Second RiO that it currently is
reviewing the technical rules in Parts 21 and 94 and in the near
future anticipates issuing a proposal to update and consolidate
these rules.

28. In its petition, Comsearch requests the Commission to
reconsider the maximum power authorized in the 4 GHz, 10 GHz, and
11 GHz bands and the antenna standards for the 6 GHz band. 29

WTCI requests that we reconsider the ATPC rules and allow for up
to a 10 decibel (dB) increase in power, instead of the 3 dB
adopted. 30 Both peti tion.s are supported by ANS. 31

29. In this proceeding we have made minimal changes to
existing technical standards, all of which we believe are
necessary to allow for the immediate implementation of fixed
microwave service in the subject bands. We agree with the
petitioners that the technical rules governing fixed microwave
operations in these bands should be reviewed and updated to
reflect advances in technology as well as recent changes in our

29 Comsearch petition, supra note 6 at 2.

30 WTCI petition, supra note 6 at 8.

31 ANS at 6.
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regulatory structure. However, we believe these issues' are best
addressed irt a proc.eding dedicated to that purpose rather than
being addressed in piecemeal f~shion in this arid other
proceedings. Therefore, we are deferring consideration of
technical issues regarding maximum authorized power, antenna
standards, and ATPC to a future proceeding, to be initiated
shortlY·

Third Report and Qr4er ISsues

30. flWlic a"&;Y1S;JuPs;ltign .. In the first RiO, the
Commission ex$1tPted' licensees of incumbent public safety
facilities from involuntarY relocation. In the Th~rd R&D, we
clarified the definition of public safety. The Commission's
purpose in each de9isi9n was to ensure that ,essential safety of
life and property communi~ations services are not disrupted or
otherwise disadvantaged. .

31. In respOnse to the f~x;st BiD, Apple Computer (APple)
and Rolm stat,ed that allowing'public safety facilities to r~main

in the band allocated to the provision of unlicensed devices
woul~ severely handicap, if not prohibit, implementation of
unlicensed devices in these bands. 32 They argued that all
incumbent facilities, including public safety, should be subject
to relocation.

3~. In respoIUle to the petitions for reconsideration of the
Third RiO, AmerIcan Personal Communications (APC) notes that
public safety microwave paths comprise a large percentage of
incumbents in major markets. 33 Similarly, Cox notes that in the
Los Angeles MTA25 percent of the incumbent microwave facilities
appear to be licensed to governmerital entities including public
safety entities. 34 Cox argues that a 20 or 30 MHz allocation to
each PeS licensee may prove inadequate for the introduction of
PCS because of the public, safety exemption. Cox claims that .
licensees may be unable to deploy PCS if they do not succeed'in
relocating a significant number of microwave incumbents. Both
APC and Cox emphasize that relocation is not punitive or unfair.
They note that incumbent licensees will not have to relocate
unless requested to do so by an emerging technology licensee that
will pay' all costs of relqcation. These parties note that no
relocation will be required unless communications equal to or

32 Apple, Comments to the Third Notice of Proposed Rule
Makina at 5-7; Rolm Comments to the Third Notice of Proposed Rule
Making at 2-3.

33 APe at 12-13.

34 Cox at 6-9.
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better are provided the current licensee at no cost and with no
disruption to communications.

33. Unlicensed PCS Ad Hoc Committee for 2 GHz Microwave
Transit~on and Mapag~ent (UTAM) also expresses concern that
voluntary relocations by exempt licensees likely will require
payment above actual relocation costs. UTAM states that
unlicensed PCS equipment manufacturers are particularly
vulnerable to excessive demands because compl~te clearing of the
band is required before.nomadic devices can be deployed. UTAM
concludes that delays in~eaching voluntary relocation agreements
with exempt microwave licensees will result in delays in
unlicensed PCS deployment. 3S

34. On our own motion, upon reconsideration, we conclude
that it would be in the public interest to subject all incumbent
facilities, including public safety, to mandatory relocation if
an emerging technology provider requires the spectrum. Of
particular concern is providing adequate spectrum for operation
of licensed services in major urban areas where there are a large
number of incumbent public safety fixed microwave facilities and
for operation of unlicensed PCS devices. It has been recognized
by incumbent .fixed microwave and PCS interests alike that it will
not ~ possible' for PCSand fixed microwave to operate in the
same geographic area on the same frequency without interfering
with each other. Upon review, and after considering these
additional comments, we are now convinced that PCS service may be
precluded or severely limited in some areas unless public safety
licensees relocate. In this regard, in previous decisions, we
believe that we underestimated the difficulty that PCS will have
in sharing spectrum with the incumbent public safety licensees.
Allowing all public safety facilities to remain in the band
indefinitely would defeat our primary goal in this proceeding of
providing usable spectrum for the implementation of emerging
technologies.

35. We believe that certain public safety entities warrant
special consideration because previously they have been excluded
from involuntary relocation and because of the sensitive nature
of their communications. Therefore, we are adopting for the
public safety entities previously exempt, a relocation plan
consisting of a four year voluntary negotiation period followed
by a one-year mandatory negotiation period. 36 This policy,

3S UTAM at 11-12.

36 The five year relocation plan applies to all public
safety facilities as defined both in spectrum allocated for
licensed services and allocated for unlicensed devices. The
voluntary period will start with the Commission'S acceptance of
applications from emerging technology providers and the mandatory

13
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summarized below,. will not disadvantage incumbent public safety
operations r~:i:r:ed to relocate. 37

All ... reloc.tioncosts will. be paid entirely by the emerging
technolOfYlicen.... Tbeseeo.tai-nclude'il;]. <ent:i~ering,
equipment,andaite eosts and FCC fees, as well as any .
rea.o~lead.clitional. costs.
Relocath,nfaeilities must be fully comparable to those
being replaced.
All acti;vitiesnecessary for placing the new facilities into
9peration _use be completed before relocation, including
engineer;ingand frequency coordination.
The new cdllmUnicationssystem must be fully built and tested
before the relocation itself co..nces.
Should the new facilities in practice prove not to be
equ.ivalent in every respect, within one year the public
safetyopertlt:.ion may relocate back to its origi:p.al
facilities and stay there until complete equivalency (or
better) is attained.

36. PQQlis;·S&fety Definitipn. In the Thi;d RiO, we
clarified the definition of public safety licensees operating 2
GHz facilities that would receive special treatment in the
relocation process. The facilities within this exception were
defined aathose Part 94 facilities licensed on a primary basis
under Section 90.19 Police Radio Service; Section 90.21 Fire
Radio Service; Section 90.27 Emergency Medical Radio Service; and

It Subpart C of Part 90, Special Emergency Radio Services; and on
which a majority of communications are used for police, fire, or
emergency medical services operations involving safety of life
and property.. Additionally, licensees of other Part 94
facilities licensed on a primary basis under the eligibility
requirements of Part 90, Subparts Band C, may request similar
special treatment Upon demonstrating that the majority of the
communications carried on those facilities are used for
operations involving safety of life and property. Our purpose in
providing special treatment in the relocation process to some
licensees was to ensure that essential safety of life and
property communications services are not disrupted.

37 .. In their respective petitions, American Association of
State Highway and Transportation Officials Special Committee on
Communications (AASHTO), Public Safety Communications Council
(PSCC), Public Safety Microwave Committee (PSMC), and Forestry-

period will start at the request of the emerging technology
provider.

37 The obligations of the emerging technology provider when
relocation is involuntary are set out in the First RiO, supra
Note 1 at 12.
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CQnsftVation C~ication.Aa.ociation> (P'CCA)contend that the
Commis.ion adoPtee! anover~y nurow~fini~ionof "public
sa'fety. " The petitioners argu-.that the C~ission should
recon.icler its decision to excl~de .facilitie$.licensed to local

'~ie:ir~:~•.~fi~~~i••(\_~.~t'~1~~~~\r.f:used
safety of11fe andpJ;operty.;)···· '!'be petit'ionerscla.tDl that all
operations currently listed unCier Part 90, Subpart B, including
highway mainterumce operations", fo.r.stry-conaervation and other
local govermaent operations, support· operations that deal with
safety of, lifeanq property. The petitioners claim that the
C011llltission has created an .artificial distinction among pUblic
sa.fetysystems by assigning dit~erent levels of importance to
such Systems and thatallapplic~t••ligibleunder Part 90,
Subpart B,should be treated the .... *_use the vast majority
of licensees in both groups are state or local govermnents
responsible for providing safety of life and property services.

38. In comments to the petit:i.ons, the Association of
Public-Safety CORIIlunications Offic;:ials... lnternational (APCO) and
Utilities TelecODll\\1nications Council (UTe) support broadening the
definition. 39 On the other hand, a number of proponents of
Personal communications Services (PeS) oppose changing the
definition ot .public safety. They state that changing the
definition to include more facilities will increase relocation
costs and delay implementation of PeS. to . These parties argue
that the rules already ensure that exi.ting systems are fully
protected by our requirement that inC\llllbel1t licensMs will have
all relocation costs paid Qy the PCS licensees,. n Apple~d UTAH
also express concerns with itIJPlem.ntation of unlicense<i PCS
operations. They argue that beca\UJe the sale of many unlicensed
devices mustbedelay~until the unlieensed band is cleared of
existing operations, expanding the definition of public safety
entities will delay the introduction of unlicensed devices. t2

39. In reply comments, PSMC states that those opposing its
petition have overstated the impact of broadening the definition

38 ~ petitiQns of AASHTO at 2, PSCC at 2, PSMC at 1, and
FCCA at 2, note? sypra.

39 APCO at 1 and UTC at 11.

40 American Personal Communications (APe) at 11 and Cox
Enterprises, Inc. (Cox) at 2.

41 Telocator at 5.

42 Apple at 1 and UTl\M at 10.
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to include all state and local government licensees. 43 It 'claims
that most local govermnent communications systems' are used for
protection' 'of life' and property," and that the Commission I s narroW'
definition of public safety will generate unnecessary disputes
and have a negative impact on 2 GHz government'microwave
facilities, which represent only a small minority of all such
facilities.

40. ,AS discussed in the Thi.-d R&p, facilities licensed to
entities eligible underPart'90, gubpart B, provide
communications f:or a va'r!'ety of different services. We concluded
that the 'facilit:ies' to be afforded special treatment should be
narrowly defined 'and liJDited to only those fa'cilities on which a
majority of commUn;cations are used for'police, fire, or
emergency medical services operations involving' safety of life
and pr()perty.We found' that public safety and special emergency
radio serv:fce operations that do not meet this criterion do not
warrant special 'treatment.

, 41. 'We cQntinue to believe that special' treatment in the
r$locatioI1'pfo¢ess _bould be reserved for only those facilities
as we hay~ defined them. Special treatment in the relocation
process 'for facil~ties that provide only limited cotnmunications
for safety'of' life apd property would negatively impact
implemEm.tc1(ti6n otservices employing new technologies. Again we
note that all inC'\.Ulbbent licensees'required t'o relocate have
adequate safeguards 'to protect'their operations. The
reqUir~ent$ forr~l¢cation ensure that relocated entities will
be provided with comparable facilitiesp~rmittingeqUivalent
co~un;icatiofis,$.eryices at no cost to the existing licensees arid
thatsu~h facilities will be provided, without any disruption of
service. We are,~ccordingspecial treatment, in the form of an
extended vO~Unta~ relocation period~ only to those licensees
within the definition adopted in the Third R&Q, which we hereby
af+irm. Accordingly, we will maintain our definition of public
safety facilities subject to the extended relocation period
addressed a:bove. u

43 PSMC Reply at 2.

44 We are aware that some fixed microwave operators
unreasonably may refuse to enter into relocation agreements and
instead delay provision of emerging technology services by
requiring Commission consideration of their specific
circumstances .. We note that the Commission has a number of means
at its disposal to discourage such actions when 'a request for
mandatory relocation is before it. For example, in an egregious
case of non-cooperation we could 'consider requiring the emerging
technology provider to pay less than the full cost of relocation,
or even none of the cost. Inasmuch as when a case is referred to
us for decision the total agreement would be subject to our

16



42 .. Tax· Certificates. In the Third RiO, the Commission ,
authorized the grant of tax certificates for any sale or exchange
of property made in connection wit~ voluntary agreements to
relocate fixed microwave facilities during the designated two
y~ar period for voluntary negotiations between incumbents and
emerging technology providers. .

43. Apple, Association of American Railro~ds (AAR), UTAH,
and UTe all request that the Commission expand its tax
certificate policy so that it applies equally to both licensed
and unlicensed PeS. ~5 UTAM states that the one-year mandatory
negotiation period for incumbents in spectrUIl.\allocated for
unlicensed, PCS operations appears to exclude incumbent lice~sees
from eligibility for tax certificates. t6 It argues that the
incentive of tax certificates may serve as an inducement for
early relocation in the bands that need to be cleared as
expeditiously as possible to allow for the implementation of
unlicensed PCS devices.

44. IIi addition, UTe states that the adopted policy is
unfair to iI)cumbent licensees that are located in bands or areas
of the country where emerging technologies do not develop during
the initial two-year negotiation period. 47 Therefore, it.argues
that tax certificates Should be awarded for any voluntary
agreements entered into ¢luring both the initial two--yearper!od
and the one-year mandatory negotiation period. AAR argues that
all incumbent licensees forced to relocate, no matter when or
regardless of from which band, should be eligible to receive tax
certificates.

,45. There is broad support in the comments for authorizing
the grant of tax certificates to incumbents that enter into
voluntary agreements during the mandatory one-year negotiation
period that are licensed in spectrum allocated for unlicensed
devices or in geographic areas where emerging technologies do not

decision, we believe parties have a clear incentive to
voluntarily reach reasonable agreements.

~5 AAR also requests clarification on how the tax
certificates will operate if the incumbent licensee uses only a
portion'of the payment to relocate its facilities. The
Commission will grant 'tax certificates to facilitate
implementation of its policy. The tax certificates will be for
the full value of the compensation received. However, we note
that the tax certificates will be subject to all applicable
regulations of the Internal Revenue Service.

~6 UTAM petition at 3, note 7 supra.

~7 UTe petition at 6, note 7 supra.
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d"'el",pin,tnE!il'litial tlJliO-year period in spectrum allocated for
licepae<iserviea;·· Qaly:A.PC opposes an)' cban~e ,tr()m, the
current po1icY.'~ific.l1Y,Ate arp.. th.t"t>u,r ':m!leaaltea4y
provides" inc......t' £u,1,l compensation for relocation and that the
tax certificat•••t:tloul(ll'lot be made a part 6£ this compensation,
but instead should be used as a reward for incumbents that reach
agreeltletlt duringt:be voluntary negotiation period. 49 , APe claims
that ( if tax,cert:i£icates are granted beyond the voluntary
negotiation period, there will be no added incentive to ,reach
agreement in a t'imely manner and expedite the deployment of PCS.

46. ,In th4lt:rtlirg 16;Q, we authorized the grant of tax
certificates to fu.t ther our policy of encouraging voluntary
agreements torelqc:ate fixed microwave facilities during the
initial two-year<~riod. However, we agree with the conunenters
that tax certifi9~tessbouldbe used to facilitate incumbent
relocation'frOlll:the unlicensed band and in geogrCiphic areas that
are not developed'by emerging technologies within the two-year
voluntary negotiation period. Accordingly, we are modifying our
policy to autbor!21e the grant of tax certificates to incumbent
fixed'microwaV'e operators ,that negotiate voluntary agreements
during ,either the voluntary or mandatory negotiation period. We
will not grant taJ( certificates to incumbents forced to relocate
or tha:treachagreements after the mandatory negotiation period.
We agree with APe that tax certificates should be used as an
incentive to enc.ourage the early relocation of fixed microwave
facilities. This policy as modified will facilitate voluntary
agreemerlts, which in turn will facilitate the implementation of
both licensed and unlicensed PCS.

47. Ip,-WQ4ietuning. In the Third R&O, the Commission
adopted a pollcy of generally not permitting incumbent microwave
operations to relocate within the 2 GHz band. While such
relocation could be accomplished in many cases by making
modifications to'the incumbents' existing equipment, such as
retuning it to another nearby frequency, we concluded that
allowing relocation within the band for other fixed microwave
facilities would not be in the public interest because in most
cases the incumbent licensee eventually would be required to move
to another band. Any such intervening relocation would increase
the overall cost of relocating the incumbent fixed microwave
faqilities; increase the cost to licensed emerging technology
providers by incr~sing the number of fixed microwave facilities
that they may have to pay to relocate; and burden incumbents with
tworelocation$ instead of o~e. However, recognizing the need of
public safety licensees not to disrupt essential safety of life

48 American Telephone and Teiegraph Company (AT&T) at 8 and
MCI Telecommunications Corporation (MCI) at 5.

49 APC at 18.
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ana property commun~clltion,servic•• , ,we authorized relocation
within the 2 GHz hand for incUllbent public safe,ty facilities upon
an adequate showingthatsuCb ar.l~.tiQn will not adversely
affect theoperationsqf thepublic ••fety incumbent, or any
other ,fixed microwave, incumbent or emerging technol.ogy/PCS
licensee.

48. Apple requests th~t the Commission reconsider its
decision not to pertnitgeneral ;i.J,1-band retuning of incumbent
facilities or, at a minimUDl, to permit such retuning among
parties who so desire it. 50 Apple sta~es that providing the
option of retuning is vital to the prompt development of
unlicensed PeS devices'because unlicensed data ... PCS cannot share
spectrum with fixed. microwave operations without causing
interference to incumbent facilities. Thu$, i~ claims that the
entire unlicensed band'will have to be cleared 'before unlicensed
data-PCSdevices may be impl~ented. Unless the Commission
allows :retuning,Appleargues ,the CO$t of clearing the band could
preclude the development ofdata-PCS anc~other nomadic
tec~ologies. ,It claims that the cost of retuning is small in
comparison to the cost of relocating to anotberband and that
retuning would~otburden the incumbents because, they would have
essentially the same facilities with·compaX'able reliability.
Further, it argues that the ~rty.thatp.ys initially. for the
incumbent facilities to,be retuneds~ldbe responsible for any
future required relocations to other bands. App~e al$or~ests

that if the Commission does not "allow for retuning of ipcWnbent
facilities without restriction, it. shou~d at 'least permit
retuning in appropriate circumstances by parties who desire it
and not restrict the option of retuning to public safety
incumbents.

49 .. Further, Apple request,S that wbenconsent is, required
to retune a pub~ic,safety facility frO,D\,the unlicensed band that
such consen,J;. should not be allowed to be withheld unreasonably.
It argues th~t only one holdout could delay or destroy the
introduction of nOmadic unlicensed devices. Finally, Apple
requests the Commission to designate a specific date one year
after the close of the mandatory negotiation period by which all
microwave incumbents will be relocated from the unlicensed band
and also to adopt a dispute resolution process that will resolve
all disputes within six months of the close of the mandatory
negotiation period. It argues that the current relocation

50 Apple petition at 3, note 7 supra. Apple filed a
separate "Emergency Petition," in GEN Docket 90-314, that
addresses related issues such as the amount of spectrum to be
allocated to unlicensed PCS, how that spectrum should be divided
among unlicensed PCS devices, and implementation of unlicensed
PCS. These issues will be addressed inGEN Docket 90-314.
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process is open-ended andt~t it may take years to resolve any
appeals of involunta:y relocetic)ns.

50. Apple'.. x:etUll~_ p~po••l i. strongly Owosed by
several cOlllllWmter•. u ....ican Telephone and Tel$graph Company
(AT&T) and UTe a~gu_ that Apple does not provide any ~ew facts or
argumen.ts tha.t. we.U.;L.d j.~.•.t.•.~fy.· .ree.onJ.·~dera.tion . RathEtr , ac.. cording
to these parti.. , Appl- ....1' raises cleims that have already
been considered and~jecte4by' the conai.sion. 52 MCl states
that Apple has.nbt d-...trated the feasibility of its plan to
"repack" the 1850:-19;0 MHz baud. 53 Specifically, itstatea that
no demonstration baa been ~etbat any significant portion of
the existing 2 .. GRtratioa ia', car;Hlble of being .retuned. Cox
argues that Apple' s .r~h is iJll)racticalarid fails to .. take
account of. the chain reaCtion tbatretuning would have on
microwave licensees tbat lllight otherwise be undisturbed .5.

51. APC,Co'C:" MeI .tate t~t even if retuning were
demonstrated to b1e f"'J.bl., it would furthet encUJllber the
licensed PeS ~, c.... 4.1.y, increaaethecost of implementing
licensedPCSservicee, ~. ~e incumbent microwave licensees
to a two-steprelocaticm prOcess. They claim'that it would be
ineffiqient to dOVe.ic~owave ineumbentsto other portions of the
2 GHz ,frequency band ....... tbeylftUl1t ultiMtely relocate
els~,r~. Cox.lao U'VU8.tbat even if the entity that pays for
retunj,ri,gthe inCUlOtnt',facility r..ina responsible for any
subseqUent'out-of..baft41lOV•• , the interMdiate step would still
increase the overall transition cost and delay the implementation
of Pes. . ,

52. UTAH supports APPle's request for consensual retuning
in appropriat~oircUMt~ce8.55 Specifically, it contends tpat
whenall,interested ~rti.s reach a satisfactory, voluntary
agreement to retune .~erow.ve facilities as either an interim or
permanent measur.,t~publia interest would be served by
allowing thatagre...t to be effectuated.' API supports retuning
only in cases i~ which permanent 2 GHz government spectrum is
available .56

: (

51 APC at 2, American Petroleum Institute (API) at 7, AT&T
at 1, Cox ate, Mel at 2, and UTe at 12.

52 AT&T at 3 and UTe at 12.

53 MCI at 2.

5. Cox at 8.

55 UTAM at 13.

56 API at 7.
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53. APC states that Apple's request that the Commission
adopt a "reasonableness" standard for grantipg retuning consent
by the incumbent or tne affected PCS licensee is unworkable. 57

It argues that Apple offers no solutions as to what consti~utes

reasonableness, how a reasonableness showing could b~ made, or
how to resolve disputes concerning these matters. In reply
comments, Apple argues that the Commission, or an arbitrator or
mediator, could assess the rejection of the retuning proposal in
light of the basic principles governing relocation, such as
technical comparability, cost, and interferen¢e posed by ~he
relocation. 58

54. In response to Apple's request that the Commission set
a specific date by which incumbents in the unlicensed bands would
be required to be retuned or relocated and adopt a di~pute

resolution process, UTe states that the Commission haS
established a mechanism to promote use of marketplace forces in
the transition of these bands to emerging technologies and has
set strict timetables for both voluntary and mandatory
negotiations. Therefore, UTe urges, the procedures requested by
Apple are unnecessary.59 Further, it argues that Apple'S
suggestion th~t all microwave incumbents be required to be
relocated one year after the mandatory negotiation period is
unreasonable because it would be virtually impossible to complete
negotiations with all the licensees in the spectrum design~ted

for unlicensed operations in one year.

55. The C~ission's p~imary goals in this proceeding are
to provide usable spectrum for emerging technologies in a timely
manner and to provide for reaccommodation of incumbent operations
when necessary with a minimum of disruption to those operations.
We believe that it is possible for some degree of sharing to
exist between emerging technologies and fixed microwave
operations in these bands, particularly as emerging technologies
are developing. However, we believe that in the long term these
bands will be required primarily for emerging technologies,
particularly in urban areas. Therefore, it is inconsistent with
our goals, as a general policy, to encourage new or relocated
fixed microwave use of these bands. Specifically, we believe
that retuning in general will be detrimental to our goals,
because most retuned fixed microwave facilities ultimately would
be required to move to another band. In these cases, retuning
would increase the overall cost of relocating the incumbent fixed
microwave facilities; it would increase the number of fixed
microwave facilities that other emerging technology providers

57 APC at 9.

58 Apple reply at 5.

59 UTC at 6-8.
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would have to relocate, which would delay implementation of
service in the band to which the incumbent facility was
t~rarily moved to; and it would burden incumbents with two
relocations instead of one. Further, in cases where the current
equipaent is incapable of being retuned, it would be necessary to
purchase new equipment, which would result in little saving of
time or money in the relocation process. Therefore we will not
mandate relocation within the 2 GHz band.

56. We believe, however, that some retuning may be
possible, particularly in rural areas where all of the spectrum
allocated for emerging technologies may not be needed. We
believe that allowing such retuning would facilitate the clearing
of spectrum in these cases and that such clearing may lead to
quicker implementation of pes services in these bands.
Therefore, we will allow relocation within the 2 GHz band where
all interested parties agree to the retuning of the incumbent's
facilities. WAll interested parties" includes the incumbent
licensee, the emerging technology provider or representative
requesting and paying for the relocation, and any emerging
technology licensee of the spectrum to which the incumbent's
facilities are to be retuned. .

57. We are concerned, however, about requiring the entity
that requests and pays for the retuning to remain responsible for
any subsequent relocation to other spectrum as suggested by
Apple. Specifically, we are concerned that adopting such a
policy may be difficult or impossible to enforce, particularly if
the entity requesting and paying for the original relocation goes
out of business before any subsequent moves are required. .
Further, we are concerned that such a policy may create an
incentive to the emerging technology provider assigned the
spectrum to which the incumbent's facilities were moved to
relocate unnecessarily the incumbent's facilities a second time
because the cost would be born by the original entity requesting
the move. We believe that a better policy would be for the
affected parties themselves to agree upon responsibility for any
future moves in the relocation agreements. For example, either
the emerging technology provider that requested the original
relocation, the emerging technology licensee on the spectrum to
which the fixed microwave facilities will be relocated, or the
fixed microwave licensee could pay for any future relocations.
This approach would leave to the parties to the retuning the
responsibility to determine the allocation of costs for any
future move by the incumbent, should the need arise. Further, we
are prohibiting any retuning to emerging technology spectrum that
is not yet allocated to a specific new service, specifically, the
1970-1990, 2110-2130, and 2150-2170 MHz bands.

58. We will not adopt a specific date for the relocation of
all incumbent facilities from the unlicensed band as requested by
Apple. We believe that the relocation framework adopted in this

22



1Je--

proceeding is sufficient, to ,allow for a timely relocation of the
incumbent facilities from the \.llllicen.ed b4nds. However, if it
b!coaeJ .•,p.r~t .• ~t:,.a4*t;;~"~::~~;:'i",.,iJ!'~'~~~' ••'b)r.• ···t~
Commissl0n to tacilitate the ililplementatlonof unlicensed PeS we
will reconsider this decision at that time.

59.
perigd. In the fixed two-year
per~od for voluntary negotiations wil~commence with our
acce~tance of applications for emergi~g te~bnology services and
the one-year mand4tory negotiation period, for unlicensed s.pectrum
will commence when an unlicensed equipment supplier or
representative initiates a written request for negotiation with a
specific licensee.

60. AAR ~dUTC z:equestclarific,..tion as to wh~n th~ two
year negotiation period comm~nces for the various spectrum blocks
and markets to be 8erved by emeJ::ging technologies. 60 .UTe notes
tbat 60 MHz of sP4tctrwn, the, 1970-1990, 21i"0-~130, and 2160-2180
MHz bands, were not designattlQ forPCS. UTe 4rgues that
commencement of a voluntary.negotiat;.ionperiod for this spectrum
should not be tied to acceptance of applications for PCS and
requests clarification that the triggering event for the two-year
voluntary negotiation period,is the acceptance of. the formal
requests for frequency assignaaent and lic.nsing that occurs after
the selection of tentative licensees. UTe claims this
clarification is necessary to spare incumbent licensees the
inconvenience of engaging in futile negotiations with
unsuccessful emerging technology license applicants.

61. API and Mel generally support AAR and UTe I S request. 61

API claims the current rules could elilllinate opportunity for
voluntary negotiations and argues tbatthe volumtary negotiation
period should cOllllence on the date of acceptance of requests for
frequency assignment and licensing in each specific market
following the selaction of tentative licen.eas. Mel proposes
that the starting date for the voluntary n~otiation period be
the date a public notice is issued by the Commission announcing
"tentative selectees· for a given PeS service area and frequency
block. APC and Cox oppose the requ••~s, stating that the
starting time for the two-year nego,tiation. period shou~d remain
the same as when competitive bidding applications are accepted. 62

They argue that waiting until licenses have been awarded will
delay the clearing of the allocated bands .. APC argues that the
competitive bidding process will ensure that only qualified and

60 AAR petition at 5 and UTe petition at 3, note 7 ~yprg.

61 API at 4, Mel at 5, and AAR Reply at ~.

62 APC at 14 and Cox at 11.
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serious parties a.,lr··' tor PeS liceaesand that PCSapplicants
will have theincent ve to" netotiate meaningful and serious
agreements.

62. Appletak•• Jl9 J)08:lt.ion on initiating the two-year
voluntaryperiqd but reque$ts. tne CORllis.ion to clarify that if
providersof.usp.iC...... Jt;;$p:(oduct.~ tOi r.10cate facilities
from. tMbena,allott".. for· ~ic.nseO service' due to· potential
adjacent c~.l·····interference: theone-year mandatory negotiation
period ·appliQf,bleto unlj.censeci1 service, rather than the two
plus-one year period _pplicable ,. to licens'ed services, should
govern the relocat.ion. 3 , '

63. The transition framework adopted in this proceeding
attempts tobal-.ce the neec:1 to provide usable spectrum for
emerging teCbftologi..... quickly .. pO.sible against causing
dist'UPtion·tot.~.i1'l~:tito,erations. We believe thetwo.i.ti,er
negotiation proce••' provides incl1lbents with adequate prot.ction
in the' :relocation'p~••s, even in rural area'f tiherespectrUm' may
not be.require4i.....siaeely for _rging technologies.
Therefdrelweic.t~'.. to',believe·that in· order tofacilitat,e the
implementatiloI1Qf~PCBinatimelymarm.r,.the two:..year voluntary
neetOtiation·peH_·~l'd·:bet"!ln·.t11 all areas upon the receipt of
applications' for 'the .erging technology ·service. However, to
avoid ambiguit~ as to the. exact date on which the voluntary
negotiationp.~iOdwill ,begin, we will issue a public notice
specifyIng this'date. we also note tha.t this period is for
voluntary negotiati.n." . and therefor. that'" ,inoumbents are not
required to negotiate until'''licensees have been designated if
they so choose.

'.-- ",

64.,Withrftard to' Apple'S request. to clarify which
negqtiation ~period i. applic.ble "when it is necessary for a PCS
licensee 'orrepresetttative of the unlicensed device~ to negotiate
with.a fixedtn,ietaw.'Ve licensee whose operations are in spectrum
adjacent'tothlle oftbe PCS provider; we conclude that the
transition.'cneaul. of the entity r$esting the move will
apply.,64 Por .~1., if a representative for unlicensed devices
needs toreloeatea fixed facility that is operating in spectrum
allocated for'llc:en.ed PCS" the transition 'schedule for spectrum
alloeated' for'unlic~1Ieddevices (one-year involuntary) will
apply. ' ,

'65~ , RelQ(;'tiop ~g the' 17'10-J.85Q MHZ Ggyeroment bang. In
the 'thirgB'Q~~e statedtJ:iat our staff is working with the
National Telecommunications and Information Administration (NTIA)

63 Apple at 5.

64 ~ SacOAa Repgrt ana Qrder in GEN Docket No. 90-314,
note 108, 8 FCC Red 7700 (1993).
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to establish procedures to accommodate in the adjacent government
fixed band at 1710-1850 MHz those non-government 2 GHz fixed
microwave facilities that technically cannot be accommodated in
higher bands. We noted that NTIA has agreed to provide limited,
conditional access to government spectrum on a case-by-case
basis.

66. AARstates that relocating incumbent facilities to the
1710-1850 ~z government band is in the best interest of both
incumbents andPCS providers. 65 Therefore, it requests the
Commission to urge NTIA to make 50 MHz of spectrum available for
relocation of incumbent facilities as part of the 200 MHz of
gover~ent spectrum which NTIA is required to make available for
non-government use by the Omnibus Budget Reconciliation Act of
1993. 66 AAR' s proposal is supported by Apple, MCI, and PSMC. 61

67. The Commission's staff is continuing to work with NTIA
to make government spectrum available for relocation of existing
2 GHz operations. Further, we believe NTIA will make a good
faith effort to accommodate as many as possible of the links
recommended for re+ocation by the Commission. We will request
that special consideration be given to reaccommodating links that
are technically difficult to accommodate elsewhere, including
those· that operate in bands allocated for unlicensed services,
those of public safety services, and those that require long
paths.

68. lmolegentation of the RelQcation Rules in the 1970,,"1990
aOd2160-2180 MHZ Bands. AMSC Subsidiary Corporation (AMSC)
reqUests that the relocation rules adopted in this proceeding not

65 In response to the Second R&D, WTCI argues in its
petition for reconsideration that use of the 1710-1850 .MHz band
to reaccommodate incumbents should be encouraged, as the cost to
modify existing 2 GHz facilities to this band would be minimal
and could be accomplished expeditiously.

66 Pursuant to the Omnibus Budget Reconciliation Act of
1993, Pub. L. No. 103-66 enacted on August 10, 1993, the
Secretary of Commerce must identity and transfer to the
Commission not less than 200 megahertz of government spectrum for
non-government use. All of the spectrum to be transferred must
be below 5 GHz, and one-half must be below 3 GHz; not less than
50 megahertz of the 200 megahertz must be recommended for
immediate reallocation within six months of enactment, 25
megahertz of which must be below 3 GHz. NTIA made its initial
spectrum recommendation on February 10, 1994, ~ U.S. Department
of Commerce, Preliminary Spectruro Reallocation Report (NTIA
Special Publication 94-27, February 1994)

61 Apple at 3, MCI at 2, and PSMC reply at 3.
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